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Welcome to the ADA Legal 

Webinar Series
A collaborative program between the 

Southwest ADA Center, Great Lakes ADA Center and members of the 

ADA National Network

The Session is Scheduled to begin at 2:00pm Eastern Time

We will be testing sound quality periodically

Audio and Visual are provided through the on-line webinar system.   This session is closed 
captioned.  Individuals may also listen via telephone by dialing 

1-712-432-6297  Access code  558341# (This is not a Toll Free number)

The content and materials of this training are property of the presenters and sponsors and cannot be used without 
permission.  For permission to use training content or obtain copies of materials used as part of this program please contact
us by email at webinars@ada-audio.org or toll free (877)232-1990 (V/TTY)
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Participating via the Webinar Platform

• The audio for today’s webinar is being broadcast through 
your computer.  Please make sure your speakers are 
turned on or your headphones are plugged in.

• You can control the audio broadcast via the Audio & Video 
panel.  You can adjust the sound by “sliding” the sound 
bar left or right.

• If you are having sound quality problems check your audio 
controls by going through the Audio Wizard which is 
accessed by selecting the microphone icon on the Audio 
& Video panel.

Participating via Mobile Device

Join the session by opening the session                                  
link in a browser on your mobile device.

or

Join** the session using the Blackboard                  
Collaborate Mobile App (Available Free 
from the Apple Store, Google Play or  
Amazon)

3
**The accessibility of the mobile app is limited for voice over users and no captioning is displayed. 
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Listening to the Audio via Telephone
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712-432-6297

Pass Code: 

558341#

This is a NOT a Toll Free number

If you do not have 
sound capabilities 
on your computer 
or prefer to listen 
by phone.
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Captioning

• Real-time captioning is provided during this 

webinar.

• The caption screen can be accessed by choosing 

the icon in the Audio & Video panel.

• Once selected you will have the option to resize 

the captioning window, change the font size and 

save the transcript.
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Submitting Questions

• You may type and submit questions in the Chat Area Text Box or press Control-M 
and enter text in the Chat Area

• If you are connected via a mobile device you  may submit                                                                     
questions in the chat area within the App                                                                                                       

• If you are listening by phone and not logged in to                                                                           
the webinar, you may ask questions by emailing                                                                               
them to webinars@adaconferences.org

Please note: This webinar is being recorded and can be accessed on the www.ada-audio.org within 24 hours after the conclusion of 
the session.

http://www.ada-audio.org/
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Customize Your View

• Resize the Whiteboard where the Presentation 
slides are shown to make it smaller or larger by 
choosing from the drop down menu located 
above and to the left of the whiteboard.   The 
default is “fit page”
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Customize Your View continued

• Resize/Reposition the Chat, Participant and 
Audio & Video panels by “detaching” and 
using your mouse to reposition or 
“stretch/shrink”.  Each panel may be detached 
using the icon in the upper right corner of 
each panel.
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Technical Assistance

• If you experience any technical difficulties during 
the webinar:
1. Send a private chat message to the host by double 

clicking “Great Lakes ADA” in the participant list. A tab 
titled “Great Lakes ADA” will appear in the chat panel.  
Type your comment in the text box and “enter” 
(Keyboard - F6, Arrow up or down to locate “Great 
Lakes ADA” and select to send a message ); or 

2. Email webinars@adaconferences; or 
3. Call 877-232-1990 (V/TTY) 
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Inflexible Return to Work Policies

Diego Demaya, J.D.

Southwest ADA Center
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General Question

• Our return to work policy requires all 
employees to be 100-percent healed without 
any medical restrictions before they return to 
work after an illness or injury. We believe this 
is an important policy to protect employee 
safety, but recently heard it might be unlawful 
discrimination. Is it?
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Inflexible Leave Policies 
Run Afoul of the ADA!

• One theme that resonates throughout court decisions and 
EEOC filings over the last few years is that application of 
inflexible employment policies to employees with 
disabilities often runs afoul of the Americans with 
Disabilities Act (ADA);

• Such is the case with "100% healed" policies, which require 
employees returning from leaves of absence to do so 
without any medical restrictions or face termination;

• As applied to a person with a disability, most courts hold 
that such a policy is a per se ADA violation.  See, e.g., 
Powers v. USF Holland, Inc., 667 F.3d 815 (7th Cir. 2011).

https://casetext.com/case/powers-v-usf-holland-2
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ADA Basics

• Remember that Title I of the Americans with 
Disabilities Act obligates covered employers to 
facilitate reasonable accommodations to the known 
disability-related functional limitations of an employee 
who makes a request.

• Logically, this applies to employees who return to work 
after recovery from an illness or even while receiving 
medical treatment or undergoing rehabilitation. This 
includes an employee with temporary or ongoing 
medical limitations or restrictions.
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General Rule of Thumb

• According to EEOC guidance a medical certification or 
doctor’s note containing any kind of physical limitation 
or restriction due to a medical issue should be treated 
by the employer as a request for an accommodation;

• This “default” accommodation request triggers the 
employer obligation to engage in the interactive 
process with the employee, on a case by case basis, to 
determine if there are possible accommodations that 
would allow the employee to return to work.
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A Recurring Problem

• Many employers impose inflexible return to 
work policies that may either inadvertently or 
purposefully compromise the ADA 
accommodation requirement;

• Inflexible return to work policies are especially 
prevalent in the healthcare and physical labor 
intensive industries.
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Typical Sample Scenario

• An employee has been out of work for two 
months with a workers' compensation injury. The 
employee's doctor sends the employer a letter, 
stating that the employee is released to return to 
work, but with certain work restrictions;

• Alternatively, the letter may state that the 
employee is released to return to a light duty 
position.
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Sample Unlawful Policy Statements

• “As your FMLA leave is nearly exhausted, we 
expect you to return to work on August 22 with a 
note from your physician stating that you are able 
to work with no restrictions...”;

• “The Company cannot accept light duty 
restrictions upon your return to work. If you are 
unable to return to work without restrictions, you 
must remain on leave until you are able to return 
without restrictions...”

18

What's the Problem with a "No 
Restrictions" Approach?

• When employers require that employees be 100% healed, or have 
no restrictions upon return to work, the majority of courts find that 
such policies discriminate against employees with disabilities who 
may be able to perform the essential functions of their position 
with or without a reasonable accommodation;

• Recall that the ADA prohibits an employer from using qualification 
standards, employment tests or other selection criteria that screen 
out or tend to screen out an individual with a disability or a class of 
individuals with disabilities unless the standard, test or other 
selection criteria is shown to be job-related for the position in 
question and is consistent with business necessity. 42 U.S.C. §
12112(b)(6).

https://www.eeoc.gov/policy/docs/factemployment_procedures.html
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UPS Case in Point

• On February 11, 2014, the court in EEOC v. United Parcel Serv., Inc., Case 
No. 1:09-cv-05291 (N.D. Ill. Feb. 11, 2014) provided yet another example 
of why inflexible employment policies and the ADA don't mix.  

• In this class action, the EEOC alleged that UPS maintained an inflexible 12-
month leave policy, which provided that employees will be 
"administratively separated from employment" after 12 months of leave.  
The EEOC contended that this leave policy acted as a "100% healed" 
requirement and limited the ability of qualified individuals with a disability 
to return to work.

• Therefore, the EEOC alleged that UPS's leave policy violated 42 U.S.C. §
12112(b)(6) because it operated as a qualification standard, employment 
test, or other selection criteria that screens out or tends to screen out a 
class of individuals with a disability and is not job-related or consistent 
with business necessity.
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Do not Bypass the Individualized 
Assessment Process

• Most courts find that employers improperly 
bypassed the ADA individualized assessment process 
when employers implement a "100% healed" policy;

• These policies mistakenly presume an employee to 
be unable to perform the duties of his or her job 
without duly considering whether the employee’s 
restrictions can be accommodated – regardless of 
nature of the work.
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Two Problems Arise

1. The inflexible return to work policy bypasses the 
process requiring an employer to make an 
individualized assessment under the ADA; and,

2. It increases the chance that the employer will 
have “perceived” or “regarded” the employee as 
disabled – which vitiates the “regarded as” 
prong of the ADA definition of “disability.”

https://www.govinfo.gov/content/pkg/USCOURTS-ilnd-1_09-cv-05291/pdf/USCOURTS-ilnd-1_09-cv-05291-5.pdf
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ADA Definition Refresher

• An individual has a “disability” under the ADA 
when:

• (1) she has a mental or physical impairment 
that substantially limits one or more major life 
activities;

• (2) she has a record of a disability; or

• (3) she is being regarded as having a disability. 
42 U.S.C. §12102(1)(A)-(C).

23

“Regarded As” Reminder by the Court

• One employer argued that an employee cannot be both regarded 
as disabled and actually disabled.  The court disagreed, citing a 
provision of the ADA Amendments Act of 2008 (ADAAA).

• Section 12102(3)(A) says a person is regarded as disabled if 
subjected to a prohibited action because of either an “actual or 
perceived” impairment “whether or not the impairment limits or is 
perceived to limit a major life activity.”

• The regulations also state that whether a person is actually disabled 
is “not relevant” to coverage under the regarded-as prong.  29 
C.F.R. §1630.2(j)(2).
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Illustration

• Patricia, a long-term employee at 
Legendary Baking's Oak Forest, developed 
CSP myelopathy, a condition affecting the 
spinal cord, as a result of a non-work injury. 
Patricia took a leave of absence for surgery. 
While recuperating, she sought to return to work with 
restrictions in a temporary light-duty capacity, but was told 
that she was ineligible because such work was reserved for 
employees injured on the job. Consequently, she remained on 
leave and was terminated for failure to return to work at the 
expiration of 180 days pursuant to company leave policy. 
When Patricia was released to full duty a month later, she 
sought rehire, but was denied.

https://www.law.cornell.edu/uscode/text/42/12102
https://www.govinfo.gov/content/pkg/CFR-2012-title29-vol4/pdf/CFR-2012-title29-vol4-sec1630-2.pdf
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Recommended Practice

• Patricia should have been allowed to work with 
reasonable accommodations consistent with her 
temporary restrictions or granted additional time as 
“ADA leave.”

• Failure to modify the restricted light duty policy and 
failure to grant additional leave time violate the ADA 
where no assessment was made on either possibility. ;

• Remember, just because temporary light duty might be 
assigned does not obligate the employer to eventually 
not require performance of essential job functions.
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Yet Another EEOC Settlement

• A Nevada employer agreed to pay $3.5 million to settle litigation 
over its “100-percent-healed” policy (see EEOC v. Nevada 
Restaurant Services press release).

• The policy required employees returning from a medical, sick, or 
disability leave to be 100 percent fully recovered before they were 
allowed to return to work. The EEOC has been targeting employers 
with these bright-line policies that prevent employees with 
disabilities from returning to work in violation of the ADA.

• Such policies are discriminatory because they establish an unlawful 
workplace standard that do not allow for reasonable 
accommodation of qualified individuals with disabilities.
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Recommended Practices

• Evaluate existing return to work policies to 
include individualized assessments of an 
employee’s ability to return to work with or 
without a reasonable accommodation;

• Obtain clear medical information to discuss:
1. the employee's ability to return to work; and

2. determine whether an accommodation may help 
the employee perform essential job functions.

https://www.eeoc.gov/eeoc/newsroom/release/6-6-18c.cfm
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FMLA and ADA Overlap - I

• Employers should engage in a consistent and regular 
practice of requiring all employees returning from 
FMLA leave to provide a fitness-for-duty certification 
from their health care provider that confirms their 
ability to return to work and perform the essential 
functions of their job -- with or without a reasonable 
accommodation;

• The fitness for duty report becomes a “default” request 
for possible ADA accommodation – especially where 
restrictions are medically imposed.
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FMLA and ADA Overlap - II

• Example: An employee with an ADA disability has taken 12 weeks of 
FMLA leave. He notifies his employer that he is ready to return to 
work, but he no longer is able to perform the essential functions of 
his position or an equivalent position. Under the FMLA, the 
employer could terminate his employment;

• BUT under the ADA the employer must consider whether the 
employee could perform the essential functions with reasonable 
accommodation (e.g., additional leave, part-time schedule, job 
restructuring, or use of specialized equipment). If not, the ADA 
requires the employer to reassign the employee if there is a vacant 
position available for which he is qualified, with or without 
reasonable accommodation, and there is no undue hardship.

30

Questions?
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Contact Your Regional ADA Center

• TOLL FREE – (800) 949-4232

• WEB:  www.adata.org

To contact today’s presenter, Diego Demaya

• WEB: www.SouthwestADA.org

• Local Phone: (713) 520-0232

• Direct: (713) 797-7114

• E-Mail: diego.demaya@memorialhermann.org
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Session Evaluation

Your feedback is important to us

You will receive an email following the 
session with a link to the on-line 

evaluation 

33

Next ADA Legal Webinar Series 

Session:

Mark your Calendar for September 11, 2019
Topic to be announced

Check back at www.ada-legal.org for details

http://www.southwestada.org/
mailto:diego.demaya@memorialhermann.org
http://www.ada-legal.org/

