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Introduction

There are many ways to describe disability. Two different definitions of disability as it relates to the ability to work are found the Americans with Disabilities Act of 1990
 (ADA) and the Social Security Act.
 ADA practitioners are already familiar with walking the ADA tightrope, showing an employee has a substantial limitation of “one or more major life activities”
 and is “qualified to perform the essential functions” of the job “with or without [a] reasonable accommodation.”
 For individuals who bring ADA claims and receive Social Security (SS) disability benefits, the footing is even more treacherous. 

Is it inherently inconsistent for a plaintiff to claim that they are disabled from working under the Social Security Act but able to work under the ADA? No, said the U.S. Supreme Court unanimously and (seemingly) clearly in Cleveland v. Policy Management Systems, Corp.
 However, eight years after Cleveland, ADA plaintiffs who are SS beneficiaries usually lose in federal court based on the application for, and receipt of, SS benefits.
 This article will analyze the Cleveland decision and utilize case law and other sources to offer practical suggestions for representing Social Security beneficiaries asserting ADA employment claims. Strategies for seeking SS benefits will also be offered. 

The U.S. Supreme Court’s Decision in Cleveland v. Policy Management Systems, Inc.
Background 

Carolyn Cleveland had a stroke on January 7, 1994, four months after beginning her job with Policy Management Systems, Inc.
 The stroke affected Ms. Cleveland’s concentration, memory, and language skills. Three weeks later, Ms. Cleveland filed an application with the SSA stating that she was “disabled” and “unable to work.” Her condition improved enabling her to return to work on April 11, 1994, which she promptly reported to SSA. As a result, SSA denied Ms. Cleveland’s application for benefits on July 11, 1994. To Ms. Cleveland’s chagrin, her employment was terminated four days later for “poor job performance” after her requests for various reasonable accommodations were denied.
   

During the SSA appeal process and at the hearing, Ms. Cleveland reaffirmed her statements to SSA regarding her disability and inability to work.
 On September 29, 1995, SSA awarded Social Security Disability Insurance (SSDI) benefits to Ms. Cleveland, retroactive to the date of her stroke. The SSDI award came exactly one week after Ms. Cleveland filed an ADA lawsuit against her former employer alleging disability discrimination based on wrongful termination and the failure to accommodate her disability.
  

Based on Ms. Cleveland’s statements to SSA, the federal district court granted summary judgment for the employer.
 In affirming the decision, the Fifth Circuit Court of Appeals held that, “[T]he application for or the receipt of social security disability benefits creates a rebuttable presumption” that the SS beneficiary be “judicially estopped from asserting that he [sic] is a ‘qualified individual with a disability.’”
 The Court opined that reconciling an ADA and Social Security (SS) claim was “at least theoretically conceivable … under some limited and highly unusual set of circumstances.”
 However, due to Ms. Cleveland’s consistent representations to SSA that she was “totally disabled,” the Court found that Ms. Cleveland failed to overcome the “rebuttable presumption” applying judicial estoppel against her ADA claims.

The Supreme Court Notes the Different Standards under the ADA and Social Security Act

Ms. Cleveland appealed to the U.S. Supreme Court on the issue of whether courts should utilize a presumption applying judicial estoppel against ADA plaintiff who are SS beneficiaries.
 In analyzing the issue, the Court noted that, “The Social Security (SS) Act and the ADA both help individuals with disabilities, but in different ways.”
 The SS Act provides monetary benefits to every insured individual who “is under a disability,” defined as an “inability to engage in any substantial gainful activity” due to a “physical or mental impairment” which can be “expected to result in death” or last for at least 12 continuous months.
 The impairment must cause the individual to be “unable to do [her] previous work” or “any other kind of substantial gainful work which exists in the national economy...”

The ADA, on the other hand, seeks to help individuals with disabilities by eliminating “unwarranted discrimination” so that individuals with disabilities experience “equal opportunity” and provide “the Nation with the benefit of their consequently increased productivity.”
 The ADA prohibits discrimination “against a qualified individual with a disability” defined as a person with a disability who can perform the “essential functions” of her job, “with or without a reasonable accommodation.”

The U.S. Supreme Court unanimously overruled the Appellate Court. Pointedly, the Court found that reconciling the SS Act and ADA is a probable outcome, not merely a philosophical possibility. The Court held that:

[P]ursuit, and receipt, of SSDI benefits does not automatically estop the recipient from pursuing an ADA claim. Nor does the law erect a strong presumption against the recipient's success under the ADA.
   

…[D]espite the appearance of conflict …, the two claims do not inherently conflict to the point where courts should apply a special negative presumption like the one applied by the Court of Appeals… [T]here are too many situations in which an SSDI claim and an ADA claim can comfortably exist side by side.
  

Five Possible Explanations (and One Bonus) Identified by the Supreme Court in Cleveland
In an attempt to provide practical direction, the Cleveland Court identified five possible reasons that explain the “apparent inconsistency” of a SS beneficiary claiming inability to work under SSA’s rules and the ability to work under the ADA.
 The Court also provided a strong bonus argument for ADA plaintiffs noting that SSA statements should be taken in their legal context:

An SSA representation of total disability differs from a purely factual statement in that it often implies a context-related legal conclusion, namely, ‘I am disabled for purposes of the Social Security Act.’

The Court distinguished these context-based statements from factual statements, e.g. “I can/cannot raise my arm above my head.” 
 Regarding purely factual inconsistencies, the Court notes on three occasions that it is leaving the law “where [it] found it.”

Reason #1: Reasonable Accommodations Are Considered by the ADA But Not SSA

The Cleveland Court recognized that the concept of “reasonable accommodation” is central to the ADA but irrelevant to SSA,
 a crucial distinction.. 
Reason #2:  The SSA Process Including Listed Impairments

Cleveland noted that SSA uses listed impairments
 and a five-step procedure to determine disability “that embodies a set of presumptions about disabilities, job availability, and their interrelation.”
 Because of these presumptions:
[A]n individual might qualify for SSDI under the SSA’s administrative rules and yet, due to special individual circumstances, remain capable of ‘perform[ing] the essential functions’ of her job.

Reason #3:  SSA Recognizes that Beneficiaries May Work 

Working and receipt of SS benefits are not necessarily inconsistent. Cleveland observed that, “SSA sometimes grants SSDI benefits to individuals who not only can work, but are working” referencing SSA’s “nine-month trial-work period during which SSDI recipients may receive full benefits.”
 Post-Cleveland support of this explanation exists in the Ticket to Work and Work Incentives Improvement Act of 1999 (TWWIIA)  designed to aid SS beneficiaries “find, enter and retain employment.

Reason #4:  Conditions May Change Over Time 

Because “the nature of an individual’s disability may change over time,” statements made to SSA regarding an inability to work “may not reflect an individual’s capacities at the time of the relevant employment decision” for ADA purposes.
 
Reason #5:  Pleading in The Alternative When SSA Has Not Yet Decided

In cases where Social Security benefits have been applied for but not awarded, “any inconsistency in the theory of the claims is of the sort normally tolerated by our legal system” as the Federal Rules of Civil Procedure allow pleading “alternately or hypothetically.”
 

What Cleveland Requires of Plaintiffs

However, that is not the end of the story. Even though parallel ADA and SSA claims are “often consistent, each with the other” 
 the Plaintiff bears the burden of explaining why this is so
 A plaintiff “cannot simply ignore” statements of an inability to work made to SSA but must offer a “sufficient explanation [for the] for the apparent contradiction” with the necessary elements of an ADA claim.”
 

To defeat summary judgment, that explanation must be sufficient to warrant a reasonable juror’s concluding that, assuming the truth of, or the plaintiff's good-faith belief in, the earlier statement, the plaintiff could nonetheless ‘perform the essential functions’ of her job, with or without ‘reasonable accommodation.’
 
The Cleveland Afterglow

Because Cleveland seemed destined to improve the employment situation for people with disabilities, the decision was initially praised by an overwhelming majority of disability advocates who were of the opinion that “Cleveland Rocks.”
 However, The euphoria was short lived. Soon after the decision, cracks in Cleveland’s armor started to appear. As interpreted by the lower courts, Cleveland has not benefited beneficiaries as much as was hoped.
 Looking back, Cleveland has not rocked.  Rather, ADA plaintiffs have usually been rolled over by the courts. However, all is not lost. Based on Cleveland, its progeny, and the litigation strategies and ponderings of attorneys and advocates, there are practical suggestions that can be used during the various stages of both SSA and ADA claims.
Cleveland Strategies for SS Claims
Is There a Cleveland Issue?

Given the potential problems an SS disability claim may pose for an ADA plaintiff, SS advocates and attorneys should routinely ask their clients if an ADA or similar case is pending or contemplated. If so, the Social Security and ADA advocates should discuss overlapping issues and counsel the client regarding the possible effects of the benefits claim on the ADA case. 
Onset of Disability Date 

Timing is everything. One of the lessons of Cleveland and its progeny is that alleging an onset of disability date
 prior to or even the same date as the termination of employment can create the appearance of inconsistent positions with respect to the ability to work.
  On the other hand, some courts have found no contradictory statements to explain where the disability onset is after the employment ends.
 
In many cases, particularly where the disability does not arise from a single accident or traumatic event or there are multiple disabilities, the onset of disability for SSA purposes may not be clear. Claimants with multiple medical conditions should consider the effect of impairments on each other. As noted earlier, depression or anxiety following a termination of employment may exacerbate a physical disability. In cases like these, it would be both advantageous to the ADA claim and perfectly appropriate under SSA’s rules to allege an onset date after the employment termination. 

Statements to SSA

Some representations to SSA may be so specific and sweeping as to foreclose the possibility that an ADA plaintiff could perform the essential functions of their job.
 Therefore, it may be advisable to avoid detailed descriptions of impairment and functional limitations in SSA paperwork where possible and note that statements relate to SSA’s definition of disability.

On SSA appeal forms, ADA plaintiffs should consider using general language. A statement such as “I am disabled under Social Security’s rules” is accurate and less likely to interfere with an ADA claim than a statement like “my herniated discs and major depression make me unable to do any work.”  

In some SSA forms, however, it is more difficult, (and possibly inadvisable for purposes of the SS claim), to avoid the type of specific factual statements that might undermine an ADA claim.
 The SS claimant who has requested accommodations (and has SSDI and ADA claims that overlap in time) should consider referencing the inability to work without accommodations.
 As noted in Cleveland, the ability to work with accommodations is not fatal to an SS disability claim, as an ALJ or vocational expert should not consider reasonable accommodations in assessing a claimant’s ability to work.
  
Cleveland Strategies for ADA Cases

While the Cleveland decision provided a road map to follow when SS beneficiaries raise ADA claims, several roadblocks have reappeared in the journey toward justice. Cleveland appeared to replace the use of a “rebuttable presumption” applying judicial estoppel with a summary judgment standard requiring that plaintiff’s “sufficient[ly]” explain any “apparent inconsistency” in a way that satisfies the “reasonable juror.”.
 Significantly, the Court differentiated between context-based conclusory statements of disability to SSA and factual inconsistencies.
 However, judicial estoppel is still sometimes applied even in situations where the statements to SSA are not necessarily placed in their legal context.

On the other hand, every court has consistently followed the Supreme Court’s requirement that ADA plaintiffs bear the burden of explaining away any “apparent contradiction” between their ADA and SSA claims.
 The Supreme Court kindly identified five possible reasons that can be used to meet this burden.
 Failing to provide an explanation will likely result in defeat on summary judgment.
 Defeat will also be the likely result if the prior statements to SSA are merely contradicted or repudiated
 as the plaintiff’s explanation must assume “the truth of, or the plaintiff's good-faith belief in, the earlier statement...”
 Therefore, claims of mistake,
 confusion,
 or a lack of legal training
 have not been successful.
The post-Cleveland decisions emphasize the intense diligence required of all ADA plaintiffs in each element of their claim. Some suggestions for addressing Cleveland issues at each stage of an ADA claim follow.

Reason #1: Reasonable Accommodations Are Considered by the ADA But Not SSA

On the Job:  Request a Reasonable Accommodation

Ideally, an individual with a disability should prepare to address Cleveland issues while still employed especially if a reasonable accommodation is needed.
 However, a plaintiff will likely lose if the requested accommodation is not reasonable, e.g. reassigns or eliminates “essential functions”
 or causes an undue hardship.
 Still, even if an accommodation request is not reasonable, the employer must engage in the interactive process to determine an appropriate accommodation.
 

When medical information is required, it is preferable to submit a brief doctor’s report providing the limited information required under the ADA rather than providing a medical authorization.
 The report should avoid providing evidence that the employee is not qualified.

Filing a Charge of Discrimination at the EEOC
Prior to preparing an EEOC Charge, either the client or the attorney should obtain and review documents such as personnel and medical records. Where applicable, the Charge should contain: specific accommodations requested but not received, a broader allegation of ADA violations to encompass non-specified accommodations, and allegations of a failure to engage in the “interactive process.”
 Receipt of SS benefits need not be mentioned, although the client should be prepared to discuss this issue as well Cleveland issues. 

Filing A Federal Complaint

The suggestions for filing EEOC Charges also apply to filing federal Complaints. In addition to personnel and medical files, the entire EEOC file should be obtained before preparing the Complaint. Generally, federal Complaints are more specific than Charges of Discrimination filed with the EEOC although only notice pleading is required.
 

During Discovery:
Prepare Your Client and Other Witnesses 

Discovery is the most important stage for addressing Cleveland issues. Defense attorneys will almost assuredly ask about this, likely at the plaintiff’s deposition. Defense lawyers may even steal a line from Charles Laughton’s cross-examination of Marlene Dietrich in the film Witness for the Prosecution, “Were you lying then, or are you lying now, or are you not in fact a chronic and habitual LIAR?!” (Emphasis in original). The “sufficient explanation” required by Cleveland should be proffered in such a situation.
 

Much of the foregoing discussion addressed strategies for asserting Cleveland Reason #1.  Strategies for the other four Cleveland reasons will be examined next. 
Reason #2:  The SSA Process Including Listed Impairments

Because of the presumptions embedded in SSA’s 5-step process for determining disability, individual’s can be both capable of working and disabled under SSA’s rules. The primary example of this situation cited by Cleveland is the Listing of Impairments, which uses medical rather than vocational criteria to determine disability,
 but there are other examples.
 The plaintiff should know the basis of SSA’s disability finding and be prepared to discuss the relevant SSA rules for determining disability. If the SS case went to ALJ hearing, the plaintiff and advocate should review the ALJ decision.  

Reason #3:  SSA Recognizes that Beneficiaries May Work 

Similarly, plaintiffs who were receiving SS disability benefits at the time their ADA claim arose should be prepared to discuss any of SSA’s work incentives they were using such as the 9-month trial work period, mentioned in Cleveland.
 
 Reason #4:  Conditions May Change Over Time 

Where the period of disability that entitles the plaintiff to SSDI starts after the adverse employment action, court’s are less likely to view the plaintiff’s positions as contradictory.
 If the plaintiff’s condition changed over time, therefore, that should be discussed and supported by the medical information.
 As discussed earlier, plaintiffs should carefully consider the onset of disability date alleged in their SS applications.  
Reason #5:  Pleading in The Alternative When SSA Has Not Yet Decided

As Cleveland stated, an ADA plaintiff who has not yet been awarded benefits should not be estopped from pursuing their ADA claim.
  

Other Considerations

The Role of the Employer

The role of the employer in plaintiff’s situation should also be described particularly if the company: involuntarily placed an individual on medical leave; terminated an employer who was satisfactorily performing their job at the time, with or without an accommodation; changed the workplace conditions; treated or regarded an employee as being disabled; constituted a hostile work environment; or harassed or retaliated against an individual. However, these arguments are not always successful.

In Cleveland, the Plaintiff applied for disability benefits while she was still employed. In many other situations, people will only seek disability benefits after an alleged discriminatory termination. In these situations, a plaintiff can argue that an employer should not be permitted to use benefits information acquired after an adverse employment action to challenge whether the plaintiff was a “qualified individual with a disability.”
  

Noting When SSA Information Is Not From Claimant

Cleveland only applies to sworn statements made by the plaintiff. Therefore, statements made by a physician, wife, or others should not be used by the court to defeat a plaintiff’s claim.
 

Motion Practice: Move to Exclude Statements Made to SSA
On summary judgment, care should be taken to distinguish between factual inconsistencies and context-based statements to SSA such as, “I am disabled” or “I am unable to work.” It might be argued that any apparent inconsistencies in a plaintiff’s statements should be resolved by the jury and not by use of judicial estoppel. In addition to all the suggestions contained above, there is caselaw to support excluding statements that a plaintiff made to SSA from trial in order to prevent jury confusion.
 
At Trial: Help the Judge and Jury Understand the Plaintiff’s Situation and Predicament

All the suggestions mentioned above obviously apply to trial strategies. As with any trial, tell a good story. Help the judge and jury understand the difficulties facing an individual with a disability in working and the strong effort required by the individual to find and maintain employment. Utilize the beneficial Cleveland language in jury instructions to help the judge and jury understand the legal context of SSA statement as well as the fact that there is nothing inherently improper about seeking the benefits of both laws. The nation’s goals of maximizing the employment potential of people with disabilities while minimizing their dependence on government benefits should also be made clear. 

Conclusion

When Cleveland was decided, it was hoped that it would be easier for Social Security disability beneficiaries to pursue ADA claims. While already difficult ADA cases become even more treacherous for SS beneficiaries, Cleveland and lower court rulings do provide some guidance in suggesting  strategies for advocates and attorneys to pursue when representing individuals in SS or ADA claims.

�. While this article focuses primarily on Social Security disability benefits and ADA claims, the concepts may also apply to the interaction between other types of benefits and other employment laws. 
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