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Reasonable Accommodations for People with Psychiatric Disabilities 

Under the Americans with Disabilities Act (ADA)

By Alan M. Goldstein

Introductory Fact Situation

A mid-Western gentleman we’ll call Mr. B. worked for fifteen years as a custodian for a large city’s school district containing thirty schools. Although he did not have any apparent disabilities when he was hired, Mr. B. developed “serious mental illnesses, including bipolar disorder, anxiety attacks and paranoid schizophrenia” and “went on a series of disability leaves.” Possibly as a result of his age, disabilities, and/or his medication, Mr. B. walks slowly. After submitting supporting medical documentation from his psychiatrist, Mr. B. was granted the ADA reasonable accommodation of not having to clean classrooms at the relatively small-sized high school where he worked. Mr. B.’s job duties included cleaning “hallways, stairwells, locker rooms and the like…” Mr. B. was a good employee and was able to adequately perform his job with the accommodations of modified work duties and occasional medical leave. Most recently, Mr. B. was on one year of disability leave resulting from his mental illness. He is now ready to return to work and excited about the opportunity. 


Ms. S., the school district’s employee relations director, informs Mr. B. that he must undergo a medical examination, a requirement for all employees returning from disability leave. He is also told that he will be moved to one of the city’s largest high schools and that “he would not receive any special accommodations” at the new school. Mr. B. looks at to the school with his foreman and they agree that he will not be able to do the work without accommodations. Mr. B. becomes anxious fearing that he will show up for work, do an inadequate job, and be terminated. Therefore, he does not report to work or for the medical examination. 

 Immediately thereafter, Ms. S. mails a letter to Mr. B. stating that he is terminated for not reporting to work or showing up for the medical examination. Before receiving the letter, Mr. B. provides tells his employer that he is not resigning but that he does not feel “up to the task” and submits a letter from his psychiatrist stating, “due to Mr. B.’s illness and his past inability to return to work, it would be in his best interest to return to a school that might be less stressful.” The employer does not respond to this letter and terminates Mr. B.’s employment.

This fact situation is taken from the case of Bultemeyer v. Fort Wayne Community Schools.
 The story of Robert E. Bultemeyer and his employer will be continued at the end of this legal brief. The situation described in Bultemeyer is not uncommon and raises many interesting issues involving the reasonable accommodations for employees with psychiatric disabilities under the Americans with Disabilities Act (“ADA”). Some of the issues raised in Bultemeyer are: what is the meaning of a “qualified individual with a disability,” what constitutes a reasonable accommodation request, what duty do the employer and employee have to engage in the “interactive process,” and when must an employer rescind discipline or termination decisions.


For Mr. Bultemeyer and all employees with psychiatric disabilities, disclosure of their condition is necessary in order to obtain a reasonable accommodation under the ADA.
  However disclosure can be risky due to societal stigma regarding mental illness. In addition, evidence demonstrates that wages for employees with mental illness are 72-85% lower than wages for people without mental illness.
 

Accommodating employees with psychiatric disabilities is also a complicated issue for employers. While recent studies have demonstrated that the costs of accommodations for a worker with mental illness are likely to be indirect costs,
 there are also administrative difficulties that must be addressed when accommodation issues arise.  Administrative issues involved may include: the satisfactory performance of job duties, maintaining regular attendance, a need for medical leave, compliance with workplace rules, instituting discipline, and managing how an employee interacts with others. An understanding of how the ADA addresses these issues is necessary in order to ensure proper decision making by employers and employees.

Overview of Reasonable Accommodations Under the ADA

In 1990, Congress enacted the ADA, a civil rights law, to “assure equality of opportunity, full participation, independent living, and economic self- sufficiency” for individuals with disabilities.
 Congress found that discrimination against individuals with disabilities existed in many areas, including employment and that people with disabilities have been relegated to “lesser” jobs and opportunities.
 To combat this discrimination, Title I of the ADA specifically bars employers from discriminating against an individual with a disability because of that disability.
 Discrimination includes, “not making reasonable accommodations to the known physical or mental limitations of an otherwise qualified individual with a disability” absent undue hardship,
 defined as “an action requiring significant difficulty or expense.”
 

An employer’s duty to provide a reasonable accommodation is a “fundamental statutory requirement because of the nature of discrimination faced by individuals with disabilities.”
 ADA regulations, promulgated by the Equal Employment Opportunity Commission (EEOC), define reasonable accommodations as:

Modifications or adjustments to the work environment, or to the manner or circumstances under which the position … is customarily performed, that enable a qualified individual with a disability to perform the essential functions of that position … or … enjoy equal benefits and privileges of employment…
 

The ADA provides a non-exhaustive list of reasonable accommodations that “may include”: 

[J]ob restructuring, part- time or modified work schedules, reassignment to a vacant position, acquisition or modification of equipment or devices, appropriate adjustment or modifications of examinations, training materials or policies, the provision of qualified readers or interpreters, and other similar accommodations for individuals with disabilities.

With the possible exception of “qualified readers or interpreters,” any of these accommodations may be required for an employee with a psychiatric disability.

The Reasonable Accommodation Process

The reasonable accommodation process generally begins with a request for a reasonable accommodation. Any statement by an employee, or someone speaking on behalf of the employee, that lets an employer know that an adjustment or change at work is needed for a reason related to a medical condition is considered a request for a reasonable accommodation under the ADA.
 The request need not be in writing.
 The request for a reasonable accommodation triggers the employer’s duty to engage in an informal, interactive process with the employee to determine an appropriate reasonable accommodation.
 Specific accommodations do not need to be identified by the employee although it is usually best if specific accommodations can be recommended. The employer should give “primary consideration” to the employee’s preferred accommodation although employers are not obligated to provide the requested accommodation as long as an “effective” reasonable accommodation is provided.
  

The reasonable accommodation process might also be triggered without an accommodation request if the employer has knowledge of an employee’s disability and a reasonable basis exists for the employer to believe that an accommodation is required.
 In such a situation, a dialogue with the employee should begin. At any point during the reasonable accommodation process, if the employee refuses to engage in the interactive process, provide legally required information, or try a proposed effective reasonable accommodation, the employer’s obligation to accommodate the employee could be extinguished.
 

Medical Inquiries Under the ADA

When the disability and/or need for the accommodation are not obvious, the employer may request reasonable medical documentation of a disability and the need for an accommodation.
 The request for medical information must be “job-related” and “consistent with business necessity” and should be limited in scope so that it relates to the accommodation request.
 In most cases, “an employer cannot ask for an employee’s complete medical records” as such a request may lead to acquiring “information unrelated to the disability at issue and the need for accommodation.”
 All medical information must be kept confidential; meaning that medical information should be kept separate from personnel information and only staff who needs to know the  medical information should have access to it.
 State confidentiality laws may also apply.
 For these reasons, caution is often advisable in obtaining and maintaining medical information from employees. 
When an employee is returning to work from medical leave, an employer may make disability-related inquiries or require a medical examination if the “employer has a reasonable belief” the employee’s medical condition impairs “the employee’s present ability to perform essential job functions” or that the employee “will pose a direct threat due to a medical condition.”
 However, such inquiries or examination “must be limited in scope to what is needed to make an assessment of the employee's ability to work.” An “employer may not use the employee’s leave as a justification for making far-ranging disability-related inquiries or requiring an unrelated medical examination.”
 
Reasonable Accommodations for Employees With Psychiatric Disabilities


Reasonable Accommodations are only required for employees who meet the ADA’s definition of disability although many employers find it good business to accommodate non-disabling conditions. Regarding psychiatric disabilities, EEOC Guidance states that conditions such as: major depression, bipolar disorder, anxiety disorders, obsessive compulsive disorder, post-traumatic stress disorder, schizophrenia, and personality disorders may constitute disabilities under the ADA if the impairment or its treatment result in a “substantial limitation of one or more major life activities.”
 Some major life activities that people with psychiatric disabilities may be limited in include: thinking, concentrating, learning, sleeping, interacting with others, caring for oneself, speaking, performing manual tasks, or working.
 
In addition to the ADA’s listing of possible reasonable accommodations, the Job Accommodation Network (JAN) identifies specific accommodations within these broad categories. These will be discussed further below. JAN also provides information regarding some of the possible limitations that individuals with psychiatric disabilities may experience.
 According to JAN, reasonable accommodations may be required to enable employees with psychiatric disabilities to effectively: maintain consistent attendance (or maintain stamina), work at full productivity, implement change (dealing with new supervisors, co-workers, job duties, or work environments), interact with others (including supervisors, co-workers, customers, or colleagues), handle stress or emotions, manage time, be organized, and/or remember relevant information.

Examination of ADA Cases Involving Reasonable Accommodations for 

Employees with Psychiatric Disabilities

ADA situations revolve around the particular facts that are present in the employee’s workplace. Therefore, while examining cases is a useful tool for analyzing reasonable accommodation issues, it should be remembered that each situation is unique. The cases examined below, involving accommodation situations for employees with psychiatric impairments, are intended to provide illustrative guidance for addressing these situations. It is important to be aware that ADA cases involving employees with non-psychiatric disabilities are also relevant to any ADA analysis.

The Request for a Reasonable Accommodation


Generally, employers need only accommodate known disabilities. In Estades-Negroni v. Associates Corp. of North America, the court held that the employer did not violate the law when it denied an employee’s request for a reduced workload prior to the employee being diagnosed with depression.
 The court noted that there was no evidence that the depression was evident at the time of the accommodation request.

Further, a reasonable accommodation request must relate to an employee’s disability. Therefore, in Boutin v. Home Depot U.S.A., Inc., an employee with depressive disorder and anxiety who was previously granted a fixed schedule as a reasonable accommodation, was not entitled to a change in the start and finish times of his shift to accommodate his daughter’s school schedule.
 The court held that the employee’s request was not reasonable, as the requested accommodation did not relate to the employee’s disability even though the denial of the accommodation exacerbated the employee’s anxiety.


In requesting the accommodation, the employee should let the employer know of the existence of a disability, identify the limitations that result from the disability, and try to identify possible accommodations, if possible.
 In Russell v. T.G. Missouri Corp., an employee with bipolar disorder stated to her supervisor, “I need to leave and I need to leave right now” and then left work before completion of her shift.
 The employee claimed to be having an anxiety attack but did not mention any medical reason for her need to leave. Therefore, the court held that this statement was not sufficient to constitute a request for a reasonable accommodation under the ADA. Although the employer was previously aware of the employee’s disability, the employee’s failure to mention a medical basis for her statement was fatal to her case.

In Taylor v. Principal Financial Group, Inc., an employee disclosed his bipolar disorder and asked his supervisor to investigate the condition.
 The employee also requested a “reduction in … objectives” and “a lessening of the pressure.” The court held that these statements did not sufficiently request a reasonable accommodation as no limitations resulting from the disability were disclosed. The court said, “This distinction is important because the ADA requires employers to reasonably accommodate limitations, not disabilities.”


Similarly, in Rask v. Fresenius Medical Care North America, a case decided December 6, 2007; a kidney dialysis technician with clinical depression sought a reasonable accommodation due to adverse side effects from the medication used to treat her condition.
 The technician worked two days per week and had a poor attendance history. After being terminated from her job, she filed suit claiming that she should have been provided with a reasonable accommodation under the ADA. The court further found that there was no duty to accommodate Ms. Rask, as she never sufficiently requested a reasonable accommodation.
 Ms. Rask had let her employer know that she was “having problems” with her medication and that she might “miss a day here and there because of it.” The court held that even if Ms. Rask had advised her employer that she had depression and suggested “what a reasonable accommodation might be, no reasonable person could find that Ms. Rask ‘specifically identif[ied]’ her ‘resulting limitations.’
 
In Rask, the court put the “initial burden … primarily upon the employee ... to specifically identify the disability and resulting limitations, and to suggest the reasonable accommodations.”
 This holding was based on the fact that the ADA requires that employers make reasonable accommodations “to the known physical or mental limitations” of an individual with a disability.
 The court stated, “Where, as here, ‘the disability, resulting limitations, and necessary reasonable accommodations, are not open, obvious, and apparent to the employer, as is often the case when mental disabilities are involved, the initial burden rests primarily upon the employee ... to specifically identify the disability and resulting limitations, and to suggest the reasonable accommodations.”
  

In the cases discussed above, the courts did not require the employer to seek more information from the employee regarding the limitations caused by a known disability.  EEOC guidance seems to recommend a different approach, i.e., having employers seek more information from the employee if an accommodation request or documentation is deemed “insufficient.”
 Other cases have followed this approach, requiring that the employer seek clarification or additional information if it feels the information the employee provided is insufficient. 

While the court in Rask, put the burden on the employee with a mental disability to properly articulate a reasonable accommodation request, the court in the case discussed at the beginning of this brief, Bultemeyer, felt that employers needed to be understanding of employees with mental disabilities. In Bultemeyer, the employee’s psychiatrist requested a “less stressful” environment. No other specific accommodation was requested other than a “less stressful” environment, the employer was required to engage in the interactive process with the employee. The psychiatrist’s letter can be seen as requesting that accommodations previously in place be reinstated and that Mr. Bultemeyer be reassigned to a smaller school. The court stated that, if the employer thought that the doctor’s letter was vague ambiguous, it should have sought clarification.
 The Bultemeyer discussed the issue in some depth stating:

An employee's request for reasonable accommodation requires a great deal of communication between the employee and employer ... [B]oth parties bear responsibility for determining what accommodation is necessary ... [N]either party should be able to cause a breakdown in the process for the purpose of either avoiding or inflicting liability… A party that obstructs or delays the interactive process is not acting in good faith.  A party that fails to communicate, by way of initiation or response, may also be acting in bad faith.

In a case involving an employee with mental illness, the communication process becomes more difficult. It is crucial that the employer be aware of the difficulties, and ‘help the other party determine what specific accommodations are necessary…’ [P]roperly participating in the interactive process means that an employer cannot expect an employee to read its mind and know that he or she must specifically say “I want a reasonable accommodation,” particularly when the employee has a mental illness. The employer has to meet the employee half-way, and if it appears that the employee may need an accommodation but doesn't know how to ask for it, the employer should do what it can to help. ‘[T]he employer must make a reasonable effort to determine the appropriate accommodation … through a flexible, interactive process that involves both the employer and the [employee] with a disability.’ [internal citations omitted].

The above language from Bultemeyer was cited favorably in the case Taylor v. Phoenixville School District.
 In Taylor v. Phoenixville School District, the son and husband of a secretary with bipolar disorder requested accommodations although no specific accommodations were suggested. The court stated: 
What matters under the ADA are not formalisms about the manner of the request, but whether the employee or a representative for the employee provides the employer with enough information that, under the circumstances, the employer can be fairly said to know of both the disability and desire for an accommodation.

Based on these cases, it seems to behoove employers to inquire further if they have knowledge of a disability but are unsure whether a reasonable accommodation was specifically requested. If the employee answers that no accommodation is needed, than the employer has likely fulfilled its duty under the law. If there an employee feels that an accommodation may be needed, than the interactive process should be initiated to identify possible effective reasonable accommodations.
 This appears to be a safer practice for employers than taking the position that “as you only told us about your disability but not your limitations, we have no further obligations under the ADA.” For employees, identifying specific accommodations is desirable whenever possible.

As part of the interactive process, the employer and employee should work together to identify possible accommodations. Of the categories of possible reasonable accommodations listed in the ADA, the four most utilized by employees with psychiatric disabilities are: job restructuring, part-time or modified work schedules, reassignment, and reasonable modifications of the work environment and/or policies. A sampling of ADA cases involving these accommodations will be examined to illustrate some of the issues involved.
Job Restructuring


One category of possible reasonable accommodations listed in the ADA is job restructuring.
 Job restructuring may include: reassigning non-essential functions, having an employee work from home, altering the manner in which a job function is performed, and changing interpersonal interaction among employees or between an employee and a supervisor.
 An employer is not required to reallocate essential job functions, although it may chose to do so.
 Appropriate and reasonable modifications in interpersonal interactions depend on the specific situation involved and may include: providing for regular meetings, modifying the manner in which expectations are communicated, (using written means instead of oral communication or vice versa), utilizing checklists, and redirecting activity when necessary.
 

Modifying Interpersonal Interaction


The case of Taylor v. Phoenixville School District, discussed earlier, is worth examining in more depth as it involves the reasonable accommodation of job restructuring, including interpersonal interaction and training issues.
 Taylor involved an elementary school principal’s secretary who worked at the school district for twenty years before she had an onset of bipolar disorder. Due to her condition, the secretary started experiencing paranoid delusions, hyperactivity, and psychoses necessitating a hospitalization.
 As a result, Mrs. Taylor was substantially limited in the major life activity of thinking. Mrs. Taylor had been an exemplary employee through the years but the arrival of her mental illness coincided with the arrival of a new principal. After her hospitalization, Mrs. Taylor’s husband and son spoke with the personnel department in order to arrange for reasonable accommodations upon her return to work. Medical information to support the accommodation request was provided at the school’s request.


The school did not provide any reasonable accommodations for Mrs. Taylor.
 However, at the advice of an administrative assistant in the personnel department, the principal started documenting errors that Mrs. Taylor committed. Beginning four days after Mrs. Taylor returned to work, the principal started compiling his secretary’s errors into a “bullet-format list” and calling Mrs. Taylor in for frequent disciplinary meetings. Although she had not previously been disciplined in twenty years with the school district, Mrs. Taylor began receiving formal disciplinary notices almost every month for about a year until she was terminated. The principal “did not speak to her informally and in-person about problems as they arose.” The principal did, however, save “letters containing typos, photographed her desk and trash can, …the office refrigerator, and waited to confront her with the evidence in the disciplinary meetings.”
 


In addition to these actions, the principal made many changes to Mrs. Taylor’s job upon her return to work.
 These changes included: new office policies, new forms, relocating documents, rearranging furniture, discarding Mrs. Taylor’s “old filing system,” throwing out files, including files in Mrs. Taylor’s desk, and increasing the number of responsibilities in Mrs. Taylor’s job description form twenty-three to forty-two. A new computer system was also installed. Mrs. Taylor was disoriented by the changes and felt that they made it more difficult for her to do her job. The court acknowledged that it is expected for a new principal would make changes but was troubled by the “abrupt, seemingly hostile manner” in which the changes were made.
 
Less than one year after returning to work, Mrs. Taylor’s employment was terminated.
 She then filed an employment discrimination lawsuit under the ADA. The appellate court held that the school district had notice of Mrs. Taylor’s disability and her need of reasonable accommodations due to the conversations between the personnel department and her family. The district also had notice of Mrs. Taylor’s disability due to the fact that she experienced symptoms at work prior to her hospitalization. The court found that the school district exercised bad faith and violated its duty to engage in the interactive process to identify appropriate reasonable accommodations.

Possible reasonable accommodations identified by the court included: increasing “job responsibilities slowly,” giving Mrs. Taylor more time and/or training to learn the computer, and lessening the amount of “formal, written reprimands.”
 Regarding interpersonal interactions, the court cited the EEOC compliance manual stating that: 

Supervisors play a central role in achieving effective reasonable accommodations for their employees. In some circumstances, supervisors may be able to adjust their methods as a reasonable accommodation by, for example, communicating assignments, instructions, or training by the medium that is most effective for a particular individual (e.g., in writing, in conversation, or by electronic mail).” 2 EEOC Compliance Manual, Enforcement Guidance for Psychiatric Disabilities, at 26.

By way of limitation, the court also noted that an “employee is not entitled to a supervisor ideally suited to his or her needs” and that the ADA “does not require lowering standards or removing essential functions of the job.”
 

Taylor demonstrates that putting an employee with a disability under a microscope or treating them in a more hostile manner than other employees is not a good idea, especially when the employee has significant mental illness. Discipline should always be applied in an even-handed manner although reasonable accommodations should be considered if they would help an employee comply with workplace rules. 
In another case, Cannice v. Norwest Bank Iowa N.A.,
 an employee with depression sought a private, unmonitored telephone line as a reasonable accommodation so that he could contact his “support network” when necessary. The court held that the employee was not entitled to this accommodation as he could not show that the lack of a private phone line “impaired his ability to work or aggravated his disability” even though the lack of a private phone caused some anxiety. The court found it significant that the employee did not allege that he would have been able to continue functioning in his job had the accommodation been provided.

Work At Home

On occassion, an employee may need to work at home on due to a psychiatric disability. The EEOC has prepared a fact sheet titled, Work At Home/Telework as a Reasonable Accommodation.
 The fact sheet states that the ADA does not require that employers create a teleworking policy if none exists. However, people with disabilities should be able to participate in such a program if it does exist.
  Even if an employer does not have a teleworking policy, the EEOC asserts that employers have to consider such an accommodation for a person with a disability.
 While some courts have found working at home is a reasonable accommodation, most courts have strictly interpreted these types of reasonable accommodation requests.

For example, working at home was deemed unreasonable in Mason v. Avaya Communications, Inc.
 In Mason, a service coordinator had post-traumatic stress disorder (PTSD) after witnessing the death of several of her co-workers at her prior job with the U.S. Postal Service. Later, while employed with Avaya, a co-worker named Lunsford pulled out a knife during a confrontation when the plaintiff was not present. However, Mason’s learning that the knife-brandishing employee would be returning to the worksite triggered her PTSD. She therefore requested permission to work at home when this seemingly dangerous co-worker was present at the workplace. In the alternative, Ms. Mason requested that Lunsford be transferred to a different location. The court held that these accommodation requests were not reasonable because physical attendance at the administration center was an essential function of the service coordinator position as it is a low-level position requiring supervision and teamwork.

On the other hand, in Humphrey v. Memorial Hospitals Association, the court held that working at home might be a reasonable accommodation for a medical transcriptionist with obsessive-compulsive disorder (OCD) when others in the same position were allowed to work from home.
 The employee had previously been provided a flexible start time as an accommodation but it proved ineffective. Humphrey demonstrates two general rules. One rule is that workplace modifications provided to employees without disabilities may need to be required as reasonable accommodations for employees with disabilities. The second rule is that the duty to accommodate is ongoing and is not satisfied by one attempt.

Part-Time or Modified Work Schedules

In addition to job restructuring, part-time or modified work schedules may be appropriate accommodations for an individual with a psychiatric disability, especially someone who requires active treatment or whose stamina is limited due to their disability or medication.
 This accommodation may include: leave for a period of time, intermittent leave, extra break time, modifying shifts, or flexible work schedules.
 

In Breen v. Department of Transportation, a file clerk with obsessive-compulsive disorder (OCD) sought to modify her work schedule by taking one day off every two weeks and to make up the time by working an extra hour each workday after normal work hours.
  The employee asserted that the extra hour after business hours would allow her the uninterrupted time necessary to do filing due to her OCD. The employer asserted that the employee’s attendance at the workplace was required every business day and that one day off every two weeks was therefore not reasonable. The court disagreed and found that an issue of fact existed as to whether the employee’s proposed accommodations were reasonable, especially as there were not critical duties requiring her presence at work. 

However, in Earl v. Mervyns, Inc., a store area coordinator with OCD was not allowed the requested accommodation of clocking in whenever she arrived as a modification to the employer’s tardiness policies.
 This accommodation was deemed unreasonable, especially as the employee’s psychiatrist testified that there was no reasonable accommodation the employer could have provided that would have enabled the employee to arrive at work on time.
 This demonstrates the need for employees to ensure that submitted documentation supports their accommodation request.

Similarly, in a case discussed earlier, Rask v. Fresenius Medical Care North America, the accommodation sought by a technician with depression was the ability to have sudden, unscheduled absences to manage the adverse reaction to her medications.
 The court held that the employee was not qualified as she was unable to perform the essential job function of regular and reliable attendance with or without a reasonable accommodation. Regular and reliable attendance was particularly important as the job involved caring for “seriously ill patients.” While the technician might personally benefit were the accommodation granted, it would not assist her in performing her job. Therefore, the accommodation request was deemed unreasonable.

Leave

In addition to the accommodations discussed above, leave for a period of time may be a reasonable accommodation for employees with psychiatric disabilities even though this may require modification of leave or attendance policies. Leave should be granted and an employee’s job kept open absent undue hardship for the employer.
 Utilizing temporary workers or having co-workers temporarily handle job duties may be reasonable in leave situations. It is important to note that leave situations may involve Family and Medical Leave Act (FMLA), which provides up to twelve weeks of leave per year, as well as the ADA.
 Under the ADA however, the amount of leave that is reasonable depends on the circumstances of the particular situation. It is best if an individual or their medical providers can specify a needed period of leave as requests for indefinite leave are sometimes deemed to be unreasonable.
 

Medical leave of four to five months for treatment for an employee with PTSD was deemed reasonable in Rascon v. U.S. West Communications, Inc.
 Although the employer characterized the leave as “extraordinary,” the court found that the four to five-months of leave provided was actually “more restrictive” and “less accommodating” than leave required under company policy which provided up to one year of medical leave.
 

However, in Byrne v. Avon Products, Inc., an “extended” period of leave was deemed unreasonable for an employee with major depression.
 The employee was unable to stay awake on the job and could not show that the leave would enable him to become qualified to perform his job. Therefore, the leave request was unreasonable and rendered the employee unqualified under the ADA.

Reassignment

Reassignment to a vacant position for which the employee is qualified may be an appropriate accommodation under the ADA and may be useful for an employee has limitations in handling a heavy workload, workplace stress, or who needs periodic leave.
 However, reassignment is generally not reasonable where it is sought to obtain a new supervisor or to escape certain co-workers.

Therefore, in Gaul v. Lucent Technologies, Inc., the court denied reassignment due to “prolonged and inordinate stress” caused by co-workers.
 The court noted that the employer would only be able to obtain temporary compliance as compliance depended on the employee’s “stress level at any given moment.” Further, the accommodation was administratively burdensome due to the number of factors beyond the employer’s control.

Reassignment was a possible reasonable accommodation for a police officer with depression in Williams v. Philadelphia Housing Authority Police Department.
 In Williams, a police officer with depression who could not carry a gun sought a position in the radio room or a training room assignment where he would not have to carry a weapon. The court held that a transfer in this situation could constitute a reasonable accommodation under the ADA.
 The Williams case is interesting as the court noted that reasonable accommodations may be required for employees who are “regarded as” being disabled.
  It should be noted that other courts have held that employees who are “regarded as being disabled are not entitled to reasonable accommodations. 

Reasonable Modifications of the Work Environment and/or Policies
Another possible reasonable accommodation is modification of the work environment and/or workplace policies and procedures.
 For employees with psychiatric disabilities, these accommodations may include: revising policies regarding: attendance, working from home, leave, training, service animals, personal assistants, or job coaches.
 Some of these accommodations have been discussed previously, i.e., job restructuring; modified work schedules, including leave or working from home, and reassignment. In addition, employees with psychiatric disabilities may require: additional time for training or learning new tasks, that co-workers undergo sensitivity training, the elimination of distractions, including permitting music or white noise at work stations, or assistance with note taking or other job duties.
 

EEOC regulations and guidance stat that providing extra training, a temporary job coach to assist in training, or having another employee assist with job duties are possible reasonable accommodations.
 For example, in Borkowski v. Valley Central School District, the court held that it was a question of fact whether providing a teacher’s aide to assist with classroom control for times that a school librarian taught classes is a reasonable accommodation.
 However, in E.E.O.C. v. Amego, Inc., a nurse at a medical facility could not fulfill the essential job function of administering drugs to patients due to the employee’s depression.
 The court held that the employee was not entitled to a reasonable accommodation of having another employee perform this function.
  

As previously mentioned, extra training and time to learn job duties was seen as possible reasonable accommodations by the court in Taylor v. Phoenixville School District.
 Likewise, in Kennelly v. Pennsylvania Turnpike Commission, the court held that extra training and reassignment were potential reasonable accommodations for an employee with panic disorder.
 The court also held that a question of fact existed regarding whether the employer’s failure to provide training exacerbated the employee’s psychological trauma.

In Jarvis v. Potter, a U.S. Postal Service employee with PTSD had previously punched a co-worker who startled him.
 He therefore requested that his co-workers be instructed, “not to startle him or approach him from behind.” The case involved the Rehabilitation Act although such cases are analyzed the same as ADA situations.
 The request was not deemed reasonable in this circumstance, as it would not be effective in assisting the employee act appropriately in the workplace. In addition, the employee told his employer that:

[H]is PTSD was getting worse and that he could no longer stop at the first blow, that if he hit someone in the right place he could kill him, and that he could not return to the workplace and be safe.
   
The court used a direct threat analysis in this situation.  EEOC regulations define “direct threat” as “a significant risk of substantial harm to the health or safety of the individual or others that cannot be eliminated or reduced by reasonable accommodation.”
 Note that employers must investigate reasonable accommodations in assessing direct threat situations. Direct threat situation require “an individualized assessment of the individual’s present ability to safely perform the essential functions of the job.” The individualized assessment must be based on “a reasonable medical judgment that relies on the most current medical knowledge and/or on the best available objective evidence.” The factors to be considered in assessing a direct threat include: 
(1) The duration of the risk;
(2) The nature and severity of the potential harm;
(3) The likelihood that the potential harm will occur; and
(4) The imminence of the potential harm. 

Courts generally have held that the existence of a direct threat is a defense to be proved by the employer.
  The court in Jarvis held that the employer met this standard and that the employee posed a direct threat that could not be eliminated or reduced by a reasonable accommodation. To support this conclusion, the court pointed to prior incidences of violence and the employee’s own incriminating statements quoted above. The court also noted that Mr. Jarvis’ “symptoms would last indefinitely, he could erupt at any moment if startled, and it was highly likely that someone would startle him, even if inadvertently.” The court also stated that, “the law does not require the Postal Service to wait for a serious injury before eliminating such a threat.”

Rescinding Discipline as a Policy Modification


Another issue that arises is whether an employer must rescind discipline after learning of a disability. EEOC guidance states that employers are not required to excuse past misconduct, as “reasonable accommodation is always proactive.”
 However, employers:

[M]ust make reasonable accommodation to enable an otherwise qualified employee with a disability to meet such a conduct standard in the future, barring undue hardship, except where the punishment for the violation is termination.


When a disability is known prior to instituting discipline, reasonable accommodations should be considered to enable an employee to comply with reasonable workplace and conduct rules.
  However, if an employee’s misconduct is not related to the disability, discipline is appropriate. In Davila v. Qwest Corp., Inc., an employee with bipolar disorder engaged in misconduct by failing to report an accident involving the company vehicle.
 The court held that this misconduct was unrelated to his disability and therefore the employer did not violate the ADA by disciplining the employee.
The cases discussed above demonstrate many issues that arise when assessing reasonable accommodations for employees with psychiatric disabilities. In order to probe the issue a little further, let us return to the situation of Mr. Bultemeyer described in the beginning of this legal brief.

Conclusion of the Introductory Fact Situation: 

The Court Decision in Bultemeyer v. Fort Wayne Community Schools
Remember Mr. Bultemeyer? Here is what happened next in his case:

After being terminated from his employment, Mr. Bultemeyer filed a Charge of the Discrimination with the EEOC and then a Complaint of Discrimination in the U.S. District Court. The district court found in favor of the employer on summary judgment and Mr. Bultemeyer appealed to the U.S. Court of Appeals for the 7th Circuit.
 


The appellate court decided the following issues:

1. Was Mr. Bultemeyer a qualified individual with a disability able to perform the essential functions of his job with or without a reasonable accommodation? 

Appellate Court Decision:  Yes. Mr. Bultemeyer was qualified even though he did not report for the medical examination or for work.

2. Did Mr. Bultemeyer request a reasonable accommodation for his return to work thereby requiring the employer to engage in the interactive process?

Appellate Court Decision:  Yes. The letter from Mr. Bultemeyer’s psychiatrist was enough information to constitute a reasonable accommodation request and supported Mr. Bultemeyer’s assertion that he was “up to the task.” 

a. If there was an accommodation request, what accommodation was requested and what response was required from the employer?

Appellate Court Decision:  As discussed on pages 8-9, the court held that the psychiatrist’s letter can be seen as requesting that accommodations previously in place be reinstated and that Mr. Bultemeyer be reassigned to a smaller school. The employer was therefore required to engage in the interactive process.

b. If there was an accommodation request, did the employer and employee engage in the interactive process in good faith to determine necessary reasonable accommodations?

Appellate Court Decision:  The employer caused the breakdown of the interactive process by refusing to respond to the psychiatrist’s letter. As noted above, Mr. Bultemeyer’s refusal to show up for work or a medical examination was not the cause of the breakdown of the interactive process.
 
3. Did the termination of Mr. B.’s employment violate the ADA or must the employer rescind the termination?

Appellate Court Decision:  As the employer had knowledge of Mr. Bultemeyer’s disability and that a reasonable accommodation was requested, the employer had an obligation to reconsider terminating Mr. Bultemeyer’s employment. The doctor’s letter was not “too little, too late” as the employer claimed.

As noted earlier, the Appellate Court went into a fair degree of depth exploring issues surrounding psychiatric disabilities in the workplace in finding in favor of Mr. Bultemeyer and reversing the trial court. The court emphasized that the employer’s failure to understand, or even try to understand Mr. Bultemeyer’s mental illness was a major problem in this case and chided the employer and the district court for “forgetting that Bultemeyer is mentally ill.”

The Court also felt that the employer’s actions demonstrated a lack of good faith. This was particularly true as the employer:

[T]ried to take hasty advantage of what it saw as an opportunity to rid itself of a problem, a disabled employee… [W]hen it had the opportunity, it got rid of him, fired Bultemeyer as soon as it could… acting in bad faith.


Surprisingly, after criticizing the employer and district court for not understanding mental illness, the appellate court labeled as “irrational fear” Mr. Bultemeyer’s concern that he would pass the physical only to be unable to perform his duties at the new high school leading to termination of his employment.
 However, based on the employer’s actions in terminating Mr. Bultemeyer’s employment as quickly as possible, it seems that his fear was not only quite rational but also prescient. Significantly, the court stated that even if the employer viewed Mr. Bultemeyer’s concerns as irrational, these were a result of his mental illness and the employer “had a duty to engage in the interactive process and find a reasonable way for him to work despite his fears.”
 The fact that the employer “made no inquiry about what Bultemeyer found stressful at Northrop” was fatal to the employer’s position.

Lessons Learned

Bultemeyer contains the following lessons for employers that can be utilized as best practices in the area of reasonable accommodation:

· Try to understand the nature of an employee’s disability, particularly in cases involving psychiatric disabilities.

· Use caution when discontinuing accommodations.

· Be careful in ascertaining whether a communication constitutes a reasonable accommodation request

· If an accommodation request or medical information seems vague or incomplete, seek clarification.

· When in doubt, engage in the interactive process and make sure that your actions demonstrate good faith.

· Before instituting discipline, be sure that there is no obligation to investigate reasonable accommodations.

Conclusion


While reasonable accommodations for employees with psychiatric disabilities generally do not involve out-of-pocket costs for employers, there are often administrative issues that must be examined. Employers can benefit by having proper policies and procedures in place and by making an effort to understand the nature of the employee’s disability. It is important that employers engage in the interactive process and act in good faith when addressing reasonable accommodation requests. Both employers and employees should utilize available resources and be willing to be creative in finding reasonable accommodation solutions. Often, the interactive process will lead to an effective reasonable accommodation that will help the employee adequately perform the essential job functions in a way that also allows for a productive, well-functioning work environment. 

� This legal brief was written by Alan M. Goldstein, Senior Attorney with Equip for Equality, the Illinois Protection and Advocacy Agency (P&A). Equip for Equality is providing this information under a subcontract with the DBTAC: Great Lakes ADA Center, University of Illinois at Chicago, U.S. Department of Education, National Institute on Disability Rehabilitation and Research Award No. H133A060097. Mr. Goldstein would like to thank Equip for Equality Legal Advocacy Director Barry C. Taylor for his valuable assistance with this article.
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